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EDITORIAL

Na graduagdo, o Direito Penal encanta. O delito é, por definicdo, o extraordinério,
0 que rompe com as expectativas normativas e que contém um elemento social de
desagregacdo. Ndo a toa, € o crime que nos faz consumir parte do que a inddstria cultural
nos disponibiliza, entre filmes, séries e livros. E o crime que movimenta noticias e
noticiarios e que invade as conversas mais banais do dia a dia. E dificil que o/a estudante
néo se sinta naturalmente interessado quando, em sala de aula, prop&e-se investigar o que
significa “lavagem de dinheiro”, quais sdo os elementos da “corrupg¢do passiva” e como ¢
o procedimento para julgar os “crimes contra a vida” no “Tribunal do Juri”: termos

técnicos e pertencentes ao senso comum, simultaneamente.

Quando vem das ruas, das audiéncias e das cadeias, o Direito Penal enoja.
Acentuamos nos livros e artigos a imperatividade de barreiras normativas ao legislador e
ao julgador. Dizemos em coro: 0 que se configura como bagatelar, como insignificante,
despe-se de carater criminoso; s6 0s representantes eleitos democraticamente detém
competéncia para definir zonas de licito e de ilicito; o Direito Penal s6 pode atuar quando
as outras formas de controle social formal e informal fracassarem. Aprende-se e repete-se
sobre ressocializacdo como finalidade da pena e o0s seus impactos nos principios da
Execucdo Penal. Ensinamos que se pune pelo que se faz e ndo pelo que se €; cumprida a
pena, “ressocializado” o apenado, o sujeito retoma ao status quo ante ainda melhor, agora

“curado” de vicios e falhas pessoais e sociais, sem os “sintomas” do crime.

Este quadro normativo sélido se desmancha ao mero contato com o empirico. O
legislador pouco se importa com qualquer padrdo de racionalidade: basta criar crimes e
aumentar penas ao sabor das bandeiras eleitorais e 0s problemas se resolvem. O Judiciario
fecha os olhos a Constituicdo Federal: mesmo quando toma decisdes corretas — e aqui se
destacam alguns entendimentos do Superior Tribunal de Justica, por exemplo, sobre
reconhecimento de pessoas e sobre a determinacdo do regime inicial e a sua progressao —
0 Ministério Publico e os Tribunais se recusam repetida e arduamente a segui-los. Ja ao
final — e nem tdo ao final assim, dada a quantidade imensa de presos provisérios —, temos
0 cumprimento de pena, esquecido pela propria dogmatica. Esquecemos que, ao final de
toda a abstracéo tedrica da teoria do delito, por exemplo, a questdo € sobre privar alguem

de liberdade. E de encarcerar que falamos quando falamos de Direito Penal.
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Entao temos a prisdo. O Supremo ja reconheceu um estado de coisas
inconstitucional no nosso sistema carcerario. A quem brade por condigdes mais
degradantes, pergunta-se 0 que mais € necessario: temos cadeias superlotadas, presos
enjaulados em containers, indices altissimos de mortes violentas, de tortura, de crimes
sexuais e semelhantes contra apenados, completa auséncia de condi¢bes minimas de
higiene e de alimentacdo adequadas, verdadeiras epidemias de ISTs e de tuberculose.
Ainda que falemos em “ndo dessocializagdo”, em vez de ressocializacdo, estariamos sendo

otimistas; utdpicos, até. Custa-nos inclusive pensar em um cenario pior.

Na academia, o Direito Penal luta. Ndo ha outro caminho. A dogmatica construida
pelos alemdes, a quem tanto nos acudimos, orienta-se por ideias de seguranca,
previsibilidade e, por tudo, racionalidade. A nossa realidade brasileira, latino-americana,
traz uma urgéncia a esse objetivo frente ao enojante cenario que se desenrola sem que
tenhamos muitas alternativas e a seletividade que tem cor e classe. Mas hé: e o caminho
deve ser pela dogmatica, que sustenta a luta. As poucas até entdo vencidas fazem uma

imensa diferenca.

O objetivo deste dossié centra-se em um esforco conjunto, de professores,
estudantes e “praticos”, que cobre os diferentes encantos e desencantos das disciplinas
penais, do encanto ao nojo e do nojo a luta. Esses sentimentos se imbricam e d&o cor e
contedo a qualquer posicdo possivel quando nos aproximamos do Direito Penal, do
Processo Penal, da Criminologia, da Execucdo Penal e da Politica Criminal. Compreendé-

los e elabora-los € um primeiro passo.

Os artigos publicados firmam-se neste tripé: tratam do delito, do excepcionalmente
reprovavel e de sua resposta estatal, a mais agressiva e violenta a disposi¢do do Estado, e
sO por isso encanta; ndo ignoram essa violéncia intrinseca que integra o ser préprio do
Direito Penal, exercida em regra seletiva e arbitrariamente, e sé por isso enoja; e, por
encantar e enojar, impde-se um esfor¢o de racionalizacdo, de controle, de um esforgo de
construcdo de critérios que permitam seguranga e respeito aos direitos humanos, e por
tudo isso cumpre o seu papel na luta que a dogmatica enfrenta por oficio e por obrigacéo.

Esperamos que, deste dossié especial, tantos outros ainda sigam nesta Revistal!

Comissao Editorial
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EDITORIAL

Criminal law enchants undergraduates. Crime is, by definition, the extraordinary,
that which violates normative expectations and contains a social element of disintegration.
No wonder it is crime that makes us consume part of what the cultural industry makes
available to us, including films, series and books. The topic of criminal activities drives
the daily news and invades the most banal everyday conversations. It's hard for students
not to feel naturally interested when, in the classroom, they are asked to think what
"money laundering” means, what the elements of “passive corruption” are and what the
procedure is for judging "crimes against life" in the "Jury Court™: technical terms that

belong to common sense at the same time.

When it comes from the streets, courtrooms and prisons, criminal law disgusts. In
books and articles, we emphasize the imperative of normative barriers for legislators and
judges. We say in chorus: what is understood as bagatelle, as insignificant, has no criminal
character; only democratically elected representatives have the competence to define
“areas of lawfulness and unlawfulness”; Criminal Law can only be enacted when other
forms of formal and informal social control have failed. We learn and repeat about re-
socialization as the objective of criminal punishment and its impact on the principles of
the fulfillment of a conviction. We are taught that someone is punished for what he/she
does and not for what the person is; once the punishment is fulfilled, the convict is
"resocialized™" and returns to the status quo ante even better, now "cured" of personal and

social vices and failings, without the "symptoms™ of crime.

This solid normative framework falls apart when it comes into contact with
empirical evidence. The legislature cares little for any standard of rationality: all it has to
do is create crimes and increase penalties to suit the electoral banners and therefore the
problems are solved. The judiciary turns a blind eye to the Constitution: even when it
makes correct decisions — and here we highlight some of the Superior Tribunal de
Justica's rulings, for example, on ways to recognize people and determining the initial
regime and its progression — the Ministério Pablico and the Courts repeatedly and

arduously refuse to follow them. At the end - and not so much at the end, given the huge
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number of pre-trial detainees — we still deal with the reality of the prison, when the
conviction is carried out, which is forgotten by our academic studies. We forget that, at the
end of all the theoretical abstraction of crime theory, for example, the question is about
depriving someone of their liberty. It's imprisonment that we're talking about when we talk

about criminal law.

Then we have prison. The Supreme Court has already recognized an
unconstitutional state of affairs in our prison system. Those who demand for more
degrading conditions force us to wonder what else is needed: we have overcrowded jails,
prisoners caged in containers, extremely high rates of violent deaths, torture, sexual crimes
and the like against prisoners, a complete lack of minimum hygiene conditions and
adequate food, real epidemics of STIs and tuberculosis. Even if we talk about "non-
desocialization” instead of resocialization, we would be optimistic; utopian, even. We

even find it hard to think of a worse scenario.

At University, criminal law studies resist. There is no other way. The theories built
by the Germans, to whom we have given so much attention, are guided by ideas of
security, predictability and, above all, rationality. Our Brazilian and Latin American
reality brings an urgency to this objective against the disgusting scenario that is unfolding
without many alternatives and the selectivity of our criminal agencies that have color and
class targets. But there is: and the path must be through theorization, which sustains the

important fights. The few that have been won so far played a huge role.

The aim of this volume is centered on a joint effort by professors, students and
"practitioners” that covers the different charms and disenchantments of criminal
disciplines, from charm to disgust and from disgust to resistance. These feelings
intertwine and give color and content to any possible position when we approach Criminal
Law, Criminal Procedure, Criminology, Criminal Enforcement and Criminal Policy.

Understanding and elaborating them is a first step.

The published papers are based on this tripod: they deal with crime, the
exceptionally reprehensible and the state's response, the most aggressive and violent at the
state's disposal, and for this reason alone it enchants; they do not ignore this intrinsic

violence that is part of the very being of Criminal Law, exercised as a rule selectively and
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arbitrarily, and for this reason alone it disgusts; and because it enchants and disgusts, it
requires an effort to rationalize, to control, to build criteria that allow for security and
respect for human rights, and for all this it plays its part in the resistance that our scientific
work pushes by obligation. We hope that this special volume will be followed by many

more in this journal!

Editorial Board



